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[  BOGUMESTT   J.  ] 

BY  THE  HOUSE  OF  DELEGATES, 

Fbbruaby  15,  1856. 
Read  apd  600  copies  ordered  to  be  printed, 

By  order, 

Thos.  H,  Kent,  of  Soa.,  Clerk, 


REPORT 


OF  TJJB 


SELECT  COMMITTEE,' 


APPOINTED    BY    THE    HOUSE    OF    PELEGATE8, 


N  A  BILL  ENTITLED,  A  SUPPLEMENT  TO  THE  ACT 
ENTTLE  D,  AN  ACT  FOR  THE  PROMOTION 
OF  INTERNAL  IMPROVEMENTS 


REPORT 


The  committee  to  whom  was  referred  the  petition  of  suno'ry  cit- 
izens of  the  Eastern  Shore  of  Maryland  praying  the  Legislature 
to  make  provisions  for  the  unexpended  balance  of  the  appropria- 
tion macle  by  the  ^ct  of  1835,  chapter  393,  for  the  purpose  of 
Internal  Improvement  on  the  Eastern  Shore  of  Maryland,  beg 
leave  to 

REPORT 

That  they  have  carefully  examined  the  several  Acts  of  Assera- 
biy  relating  to  the  said  appropriation,  and  also  the  provisions  of 
the  constitution  applicable  thereto,  and  have  arrived  at  the  con- 
clusion that  the  faith  of  thf  State  is  solemnly  pledged  for  the  pay- 
ment to  the  Eastern  Shore  of  the  unexpended  balance  of  said  a  ;- 
prppriation,  amounting  to  $847,235.86. 

They  are  sustained  in  this  view  by  the  opinion  of  the  Hon.  John 
Johnson, ex  chancellor  of  the  State, whiih  has  been  laid  before  them 
by  the  petitioners,  an^i  which  is  herewiih  submitted  v.'ith  a  re- 
commendation that  it  be  printed. 

Regarding ihe  legality  and  constitutionality  of  the  claim  made 
by  the  petitioners  as  unquestionable,  your  committee  are  of 
opinion  that  no  stronger  argument  could  be  needed  for  the  neces- 
sity of  this  appropriation  than  that  afforded  by  the  present  condi- 
tion of  the  communications  between  that  large  artd  important  sec- 
tion of  ihe  Stale  and  the  seat  of  Government,  amounting  to  an 
almost  entire  se[)aration  between  the  representatives  in  the  legis- 
lature au(t  theii  constituents. 

Your  committee  thereupon  respectfully  recommend  that  provis- 
ion be  made  for  the  payment  of  so  much  of  said  appropriation  as 
may  be  needf-d  at  ihis  time,  and  for  that  purpose  si^init  the  ac- 
companying bill  for  an  appropriation  to  the  Maryland  and  Dela- 
ware Rail  Koad  Company. 

All  which  is  respectfully  submitted. 

R.    GOLDSBOROUGH, 

Chairman. 


Baltimore,  14lh  Feb'y,  1856. 

l)EAa  SiK: 

The  annexed  paper  contains  the  result  of  my  reflections  un6n 
the  case  you  submitted  for  my  opinion,  and  will,  I  hope,  prove  of 
some  benefit. 

I  wrote  you  a  note  by  yesterday  evening's  mail,  in  reply  to 
your  letter  of  the  ]3th  inst. 

I  am.  Sir,  yours, 

Very  respectfully, 

J.  Johnson* 


OPINION. 

My  opinion  has  been  asked  with  reference  to  the  effect  of  the 
act  passed  December  session  1835,  chapter  395,  by  which  under 
the  circumstances  therein  mentioned,  the  sum  of  one  million  of 
dollars  was  set  apart,  and  directed  to  be  applied  to  the  exclusive 
purpose  of  internal  improvement  on  the  Eastern  Shore;  and  with 
regaid  also  to  subsequent  legislation  on  the  same  subject,  and 
ttie  provisions  in  the  new  constitution,  restrictive  of  the  power  of 
the  legislature  to  pledge  the  credit  or  apply  the  funds  of  the  State, 
to  the  construction  of  works  of  internal  iinproveraent. 

By  reference  to  the  8th  section  of  the  act  of  1835,  chapter  395, 
it  will  appear,  that  a  subscription  on  the  part  of  the  State,  to  the 
amount  of  one  million  of  dollars  was  authorized  to  the  capital 
stock  of  the  Eastern  Shore  Rail  Road  Company,  upon  condition, 
*'that  the  subscriptions  to  the  capital  stock  of  said  company,  in- 
cluding the  subscription  thereby  authorised  on  the  part  of  the 
State,  at  the  par  value  thereof,  be  adequate  to  the  construction  of 
said  Road''- — and  in  a  subsequent  part  of  the  same  section,  it  was 
further  provided,  that  in  the  event,  "that  the  said  stock  of  the 
Eastern  Shore  Rail  Road,  shall  not  be  subscribed  to  an  amount 
sufhcient  to  commence  the  Road  by  individuals,  or  corporations, 
as  provided  for  by  the  act,  that  then,  and  in  that  case,  the  million 
of  dollars  set  apart"for,  and  intended  to  be  applied  to  said  work, 
shall  beheld  sacred,  and  the  faith  of  the  State  was  thereby  pledged, 
and  said  million  of  dollars,  should  be  applied  to  the  exclusive 
jjurpose  of  internal  improvements  on  the  Eastern  Shore^  and  for 
no  other  purpose  whatever." 

It  may  be  observed,  and  is  indeed  quite  obvious,  that  the  word 
"commence"  in  the  latter  p-^rt  of  the  section,  was  intended  to 
mean  "construct;"  as  used  in  the  clause  authorising  the  subscrip- 
tion on  the  part  of  the  State.  The  subscription  was  not  to  be 
made  until  the  Governor  should  be  satisfied  by  estimates  to  be  fur- 
nished him,  that  the  State's  subscription,  together  with  the  pri- 
vate subscriptions,  should  be  adequate  to  the  '■^construction''''  of 
the  Road,  and  in  the  event  that  the  necessary  evidence  was  not 
furnished  him  of  the  adequacy  of  the  means  to  complete  the  road, 
the  subscription  of  the  State  was  to  be  withheld,  and  the  million 
of  dollars  reserved  for  purposes  of  internal  improvement  on  the 
Eastern  Shore.  By  this  construction  only,  can  the  section  be  re- 
conciled with  itself— ^the  subscription  was  made,  the  work  com- 
menced, and  as  shown  by  the  report  of  the  Comptroller  for  the 
year  1855,  the  sum  of  $152,764  14  expended,  leaving  the  differ- 
ence between  that  sum,  and  the  million  of  dollars,   unexpended. 

In  this  state  of  things,  an  act  passed  at  Pecember  session  1839 
chapter  323,  by  which  under  the  circu;T.stances  therein  specified, 
and  with  the  assent  of  the  stockholders,  the' further  prosecution  of 
the  work  on  the  Road  terminated,  and  has  been  erer  since,  and 
is  now  wholly  abandoned. 


~~  By  the  12lh  section  of  this  law,  it  is  provided,  "that  if  there  be 
any  thing  in  the  Act  of  Assembly  of  1835,  chnpter  395,  by  which 
this  Slote  is  made  liable  to  the  Eastern  Shore  for  one  million  of 
d('llars,  to  be  appropriated  to  woiks  of  internal  improvement, 
then,  and  in  that  case,  the  amount  of  money  which  may  be  ex- 
pended, under  the  provisions  of  this  act,  or  which  has  heretofore 
been  expended  upon  the  Eastern  Shore  Rail  Road,  shall  be  tart^-en 
and  considered  as  part  of  said  million  of  dollars." 

The  act  of  183S:;  therefore,  does  not  in  any  way  effect  the  ques- 
tion under  consideration,  except  so  far  perhaps  as  containinpr  an 
implied  recognition  of  the  validity  of  the  pledge  given  to  the  Eas- 
tern Shore.  At  all  events,  it  cannot  be  understood  as  impairing 
the  pledge,  if  itmay  not  be  consti*ued  into  a  recognitionof  it.  My 
own  impression  is,  it  leaves  it  untouched  either  way,  and  that  the 
character  of  the  oblioation  on  the  part  of  the  State,  remains  pre- 
cisely, where  it  was  before.  '^ 

There  can  I  think  be  no  doubt  whatever,that  in  the  distribution 
of  the  eight  million  of  dollars  proposed  to  be  raised  on  the  credit 
of  the  State  by  the  act  of  1835,  chapter  395,  one  mill. on,  part 
thereof,  was  to  be  appropriated  to  the  purpose  of  internal  im- 
provement on  the  Eastern  Shore. 

'  It  was  to  be  applied  under  certain  circumstances,  to  the  con- 
struction of  the  Eastern  Shore  Rail  Ro^d,  and  if  that  failed  for 
any  reason,  to  other  objects  of  internal  improvpraent,  on  the  Eas- 
tern Shore — this  is  undoubtedly  the  true  spirit  and  intent  of  the 
act.  By  it  a  sum  of  enorm.ous  amount,  was  about  to  be  borrowed 
on  the  public  credit,  for  which  every  part  and  portion  of  the  State, 
and  the  property  of  all  its  citzens  was  to  be  made  liable. 

It  was  agreed  between  the  Eastern  and  Western  Shores,  the 
two  great  geographical  divisions  of  the  State,  that  in  the  distri- 
bution of  this  &um,Jhus  to  be  raised  upon  the  credit  of  both, 
seven-eighths  should  be  npplietl  to  the  iu'provement  of  the 
Western,  and  but  one-eighth,  to  the  improvement  of  the  Eastern 

Shore. 

The  money  was  raised  iip'on  the  credit  of  both  divisions;  the 
western  has  received  and  is  enjo\ing  her  proportion  of  the  benefit 
resulting  from  its  application,  but  the  eastern  shore,  has  not, 
whilst  she  has  paid  her  proportion  of  the  taxes  which  it  became 
necessary  to  impose  to  meet  the  common  obligation.  I  cannot 
bring  myself  to  thii.k,  that  the  spirit  of  the  law  is  gratifiid,  sim- 
ply because  a  subscription  was  made,  and  a  small  sum  ol  money 
expended  upon  a  woik  which  w.is  abandoned.  The  act  design- 
ed a  substantia!  benefit  to  the  eastern  shore;  a  benefit  for  which 
she  has  priui  a  lull  and  rdequaie  consideration,  and  I  can  coi:c<  ive 
of  no  obligation  testing  i:pf  n  stroiger  equitable,  and  moial 
grounds,  than  that  which  requiies  the  Legislature  to  redeem  the 
pledge  given  by  the  act  of  1835. 

I  am  not  to  be  understood  as  meanings  that  there  is  acj  thing 
in  the  law,  vrbich  creates  as  between  the  3tate   and   the  eastern 


shore,  a  contract  within  the  contemplation  of  the  Constitution  of 
the  United  States,  ami  the  obligation  of  which  is  protected  by 
that  instrument,  from  Siate  legislation. 

My  irapression  is,  that  the  principles  settled  by  the  Court  of 
Appe.'ils,  in  the  c;ise  of  the  State  use  of  Washington  county  vs. 
the  i3altimoie  and  Ohio  Railroad  Compan}^  12  Gdl  and  Johns. 
399,  shows,  that  no  contract  between  the  State,  and  one  of  its 
public  territorial  divisions,  can  be  made,  which  would  come  with-. 
in  the  protection  of  the  Federal  Constitution.  But  still,  .there  can 
be  no  doubt  I  think,  that  obligations  of  a  moral  character,  may 
be  incurrred,  which  no  honorable,  or  wise  government,  would 
disregard. 

The  case  of  the  Railroad  and  Washington  county,  through  the 
principles  established  by  it,  show  I  think,  that  no  legal  oblig-ition, 
amounting  to  contract,  can  exist  between  the  State  and  a  public 
integral  part  of  it,  contains  several  features,  which  distinguish  it 
widely;  from  that  I  am  now  considering.  In  that  case,  the  sum 
claimed  by  Washington  county  was  a  penalty,  and  for  that  rea- 
son, liable  to  be  repealed,  or  remitted  by  the  Legislature,  and  it 
was  repealed,  by  a  law  passed  expressly  for  that  purpose. 

In  the  case  now  under  consideration,  none  of  the  characteris- 
tics of  penalty,  or  forfeittjre,  are  to  be  found,  and  no  attempt  has 
been  made  to  repeal  the  law,  under  which  the  claim  issi-tu[».  It 
^is  the  case  of  alarge  sum  of  mone}'  borrowed  on  the  publiij  credit, 
and  to  be  paid  by  public  contribution,  and  which  the  two  divisions 
of  the  State  stipulated  in  terms  the  most  explicit  and  binding, 
should,  for  certain  specified  public  purposes,  be  partitioned  be- 
tweengthera  in  certainproportions.  That  division  which  was  to  en- 
joy but  one  eighth  of  the  sum  so  borrowed,  has  fairly  contributed 
her  full  proportion  of  the  burdens  imposed  by  the  law,  and  she 
now  asks,  that  she  may  receive  the  substantial  benefit,  which  it 
was  solemnly  agreed  she  should  have,  when  she  took  upon  her- 
self the  burden;  and  my  clear  conviction  is,  if  Slate  faith  be  not 
a  mere  mockery,  and  delusion,  it  cannot  be  withheld  from  her,  un- 
less indeed  there  be  souiething  in  the  new  Constitution  which 
takes  from  the  Legislature  the  power  to  do  her  justice. 

By  the  22nd  section  of  the  3rd  article  of  the  Consiiiution,  the 
Legislature  is  prohibited  iherafter,  from  contracting  debt,  except 
for  certain  purposes,  and  upon  certain  conditions,  and  it  is  de- 
clared, that  "the  credit  of  the  State,  shall  not  in  any  manner  be 
given  &c.,  nor  shall  the  General  Assembly  have  the  power  in  any 
mode,  to  involve  the  State]  in  the  construction  of  works  oi  inter- 
nal improvement,  or  in  any  enterprise  which  sliall  involve  the 
faith  or  credit  of  the  State,  or  make  any  appropriations  therefor." 

But  by  section  7th  of  article  10,  it  is  provided,  that    "all  rights 
vested,  and  all  liabilities  incurred  shall  remain  as  if  this   constU^ 
tion  had  not  been  adopted." 


Now  it  appears  to  me,  that  the  right  of  the  Eastern  Shore  to 
have  applied  lo  purposes  of  internal  improvement,  the  one  mil- 
lion of  dollars,  or  the  unexpended  balance  of  it,  was  a  vested 
right.  Not,  to  be  sure,  vested  by  contract,  within  the  perview  of 
the  constitution  of  the  United  States,  because  the  parties  to  the 
arraiirrement  could  not  make  a  contract  \vlii(  h  would  come  within 
the  protection  of  that  instrument;  but  vested  in  morals,  and  re- 
posing upon  State  faith  and  public  honor.  It  cannot,  I  appre- 
hend, be  successfully  maintained  that  the  constitution  intended  to 
deny  to  the  Legislature  the  power  to  fulfil  its  moral  obligations; 
and  hence,  I  think,  the  power  and  obligation  to  give  to  the  Eas- 
tern Shore,  for  purposes  of  internal  improvement,  the  residue  of 
the  million  of  dollars,  is  witfi  the  Legislature. 

It  is  to  be  borne  in  mind  that  the  obligations  to  apply  this  sum 
to  purposes  of  internal  improvement  on  the  Eastern  Shore,  ex- 
isted before,  and  when  the  new  constitution  was  adopted.  It 
■was  couched  in  the  strongest  terms  of  which  the  language  is 
capable,  and  was  never  repealed,  or  attempted  to  be  repealed  ; 
and  it  would  seem  that  the  section  reserving  vested  rights  and 
liabilities  incurred,  was  intended  to  be  applied  to  cases  of  this 
description,  rather  than  to  cases  affecting  individuals;  because 
the  latter  were  protected  by  a  power  superior  to  State  authority, 
exerted  either  through  its  Legislature  or  Convention. 

JOHN  JOHNSQNo 

February  14th,  1856. 


